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Copy to Sri Srikond a asad Rao, S/o.

VIJAYAWADA

Late Narasimha Rao, Flat

BY RPAI)

PH: 0866 - 2555101

No. 302, Samrudhi

Government of lndia
Ministry of Labour& Employment

. Office of the Asst, Labour Commissioner (C)

5th Floor, Central Government Offices Complex
Plot No, B-2, lndustrial Estate, Autonagar, Vijayawada - S2O OO7,

No. 36/63/2019-ALC-VJA Date: 27.O7.7O2!

FORM,,R"
(See Rule 17)

NOTICE FOR PAYMENT OF GRATUITY
To

The Managing Director and Chief Executive Officer,
Canara Bank, Central Office, 112. J.C. Road,
Benga lu ru-5 60006.

GIVEN UNDER D AND SEAL, THIS 27rh day of January, 2021.

\ ',,*,', '\, ),\,
(PUNUMALUBAPUJI)

ASST.LABOUR COMMTSSTONER (CENTRAL) &
CONTROLLING AUTHORITY UNDER

THE PAYMENT OF GRATUITY ACT, 1972,

Apartments, East Point Colony, visakhapatna m-s30017. He is requested to contact the
Respondent Bank for payment,

^*r"g$g$,si:::)' ASSrLABouR.",l;,,;;'1,*(.ENTRAL)

5iH': .ffi;iu'm'' - 'UAYAWADA

*

ANl,l97t

Whereas Sri Srikonda SIva prasad Rao, S/o, Late Narasimha Rao, Ex-Employee of
erstwhile syndicate Bank, filed an application under section 7 of the payment of Gratuity Act,
1972 before rne.

And whereas the application was heard in your. presence/your representative, on
different dates and after hearing, I have come to the finding that the said Sri Srikonda Siva
Prasad Rao is entitled for payment of Rs. tr,83,397,64 (Rupees one takh Eighty Three Thousand
Three Hundred Ninety Seven and Sixty Four Paise) as Gratuity with 10 percent simple interest
per annum w.e.f. 01.02.2015 to till the actual date of iayment of gratuity, under the payment
of Gratuity Act, 1972.

Now, therefore, I hereby direct you to pay the said sum of to Rs. 1,93,197.64 (Rupees
one Lakh Eighty Three Thousand Three Hundred Ninety seven and sixty Four palse! with 10%
interest to sri srikonda siva Prasad Rao wlthin 30 days of receipt of this notice with an
intimation thereof to me.
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Dated this 2lh Day of January, 2021

PRESENT

PUNUMATI.I BAPU'I

Controlling Authority under the P'G'Act, 1972 &

Assistant Labour Commissioner (Central)'

VijaYawada

ofP.G . Apol icatio No.

Between

And

The Managing Director and Chief Executive Officer'

Bengaluru-560006. ***

and
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sri srikonda siva prasad Rao, s/o. Late Narasimha Rao, Frat No.302, samrudhi Apartments, East

Point Colony, Visakhapatnam-53oo17 "' Applicant

Canara Bank, Central Office, 112, J'C' Road'

... Respondent

1. sri Srikonda Siva Prasad Rao, S/o' tate Narasimha Rao' Ex-Employee of Syndicate Bank

(herein after referred to as Applicant) filed an application dated 01'07'2019 in Form -'N'

underRulel0(1)ofthePaymentofGratuity(Central)Rules,lgT2,requestingthecontrolling

AuthorityunderthePaymentofGra'iuityAct'!g't'andAsslstantLabourCommissioner

(Central), Vijayawada (herein after referred to as Controlling Authority) to lssue necessary

directions to the Respondent-Syndicate Bank' (Herein after referred to as Respondent Bank)

to pay him the differential amount of Gratuity of Rs' 4'16'028'67 as per Regulatlon 45 of

syndicateBank(officers,)ServiceRegulations,lgTg,readwithSection4(5)ofthePaymentof

Gratuity Act, 1972.

The Applicant stated that he was appointod or 20-07-1981 i1 the Syndicate Bank and

retired from service as Manager on 31-01'2015 after putting in 33 years 6 months and 12 days

of service. His last wages drawn for the purpose cf gratuity calculation are Rs' 58439;39' He

claimed Rs. L4,L6,o28.67 as Gratuity eligible to him' out of which Rs' 10 Lakhs has been paid

6,028,67 and interest thereon' He has stated that the Respondent Bank has
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to include dearness allowance and special allowance in the calculation formula and to calcultte
gratuity for the service beyond 30 years as 30 + 15 days. The applicant requested to condone

delay in filing Form N. The Applicant relied on the following judgments to strengthen his

argument:

1. The Transport Manager, Kolhapur... vs pravin Bhabhutlal shah (2004 (5) BomcR 10,
(200s) llLU 104 Bom, 2005 (t) MhLj 492 2oos (1) sU 48s Bombay)

2. Y.K. Singla vs Punjab Nationat Bank & Ors (20131 3 SCC 472, (2002_il-LU 172))

3. State Of Punjab vs Labour Court, Jullundur & Ors (1979 AtR 1981, 1980 SCR (1) 953)
4. Bank of Baroda Vs. Controlling Authority under payment of Gratuity Act (w.p. No.

IL523l2OO4 of Hon'ble Allahabad High Court)

5. P.selvaraj vs The Management of shardlox/ rndia Limited, chennai (2007 (1) LLN 83s)
6' Bank of Baroda vs A.M.sampath (wA.N-o,1040 of 2009 of Hon,ble Madras Hrgh court)
7' Madhyanchal Gramin Bank and another Vs. A[ rndia Gramin Bank pensioners organisatron

Unit Rewa (Writ Appeal No. 1318/2018 in Hon,ble High Court of Madhya pradesi')

8, Chinmoy Majumder and others Vs. paschim Banga Gramin Bank and others (W,p, No.
19538 (W) of ZOlg in Hon,ble Calcutta High Court) 

-

9' Allahabad Bank &'Anr vs Afl rndia Ailahabad Bank Retired Emproyees Associaflon (2010
(2) scc 44)

2' on receipt of the claim application, the controlling Authority has issued notices to the
Applicant and the Respondent Bank in Form-'o'to appear before the Authority arong with a

witnesses upon whose evidence and the documents on which they intend to rely in support of
their allegations and defend as the case may be, The controlring Authority herd hearings on 23_

7-20t9, 22'8-20L9, 25-9-2019, t5-LO-20Lg,13-11-2019, 28-LL-20LL, 3L-L2-20tg, 3-g-2020,26_
O3-2O2O, L9-LO-ZOaO, 26-10-2020, 09_11_2020 and finally on t6_tL-2OZO.

3' The Applicant was initialy represented by Sri K,V.V. parameswara Rao, Advocate and
subsequently by sri ch. prasada Rao, Advocate. The Respondent Bank is repre.sented by sri Md.
llayad, Advocate. The Respondent Bank stated that the gratuity payabre to the Appricant as per
Payment of Gratuity Act is Rs. 1145311.00 and as perthe service Regulations it is Rs. 741352.08.
Rs' 10 Lakhs has been paid to the Appricant in view of ceiring in payment of Gratuity Act, The
appli is miscon ceived, untenable, incompetent and baseless and without any. contractual
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or legal obligation to pay the amount in excess of what has already been paid to him as such not

maintainable at law and that therefore the Controlling Authority ought not to entertain present

application, amongst other grounds. The application filed by the applicant against the

respondent is liable to be dismissed in limini. Further, the Respondent Bank submitted that

Syndicate Bank was amalgamated into canara Bank vide Gazette Notification No. G.s.R. 155 (E)

dated 4-3-2020 and requested to do further correspondence or forward the Order to Canara

Bank. ln view of the amalgamation, now the canara Bank is considered as the Respondent

Ban k.

4. Having seen the entire material available on record and from the facts and circumstances

ofthe case and also from the claims, counter claims and arguments made by the parties herein,

the following questions are to be addressed and answered for deciding the case.

a) Whether the gratuity claim application filed after 90 days may be entertained or not?

b) Whether the Controlling Authority under the Payment of Gratuity Act, 1972 have

jurisdiction for deciding the payment of gratuity under Service Regulations?

c) Whether the Principle of Estoppel or Waiver is applicable for this case?

d) Whether doctrine of Judicial Discipline is applicable to Quasi Judicial Authority?

e) whether the Respondent Bank calculated gratuity as per the methodology and taking all

the components 1n 16s sslsulation formtrla mentioned in thc Regulations?

f) Whether the applicant is entitled for interest for delay in payment of gratuity?

5. As regards to delay. the Applicant stated that he was under the impression that the

gratuity calculation made by the Respondent Bank was correct. But after knowing the decisions

of the Appellate Authority and Deputy Chief Labour Commissioner (Central), Hyderabad, dated

t3-L2-20L7 and other similar orders he came to know that the Respondent Bank had wrongly

calculated his gratuity. Then he has approached the Rcspond,'nt llank for payment of halance

of gratuity due to him and waited for a considerable time with a hope that the Respondent

Bank will pay the difference of gratuity amount, Finally, as there was no response from the

Respondent Bank, he approached this Authority by filing Form N application' Gratuity Act is

welfare legislation where justice should not be denied on technical grounds but employee

should be heard on meriis only. tn view of the above position, the Applicant prayed for
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condonation of delay in.filing the Application as delay caused in filing the Claim befqre the

Controlling Authority is not intentional.

The Respondent Bank.stated that the applicant has made the present application on 1-7-

2019 whereas he has superannuated on 31-1-2015. Rule 7 (1) of the Payment of Gratuity

(central) Rules, 1972 that an employee, who is eligible for payment of gratuity under the Act or

any person authorized in writing shall apply ordinarily within 30 days from the date, the gratuity

became payable to the employee. Though Rule 7 (5) provides such application can be made

beyond that period, he shall demonstrate sufficient cause for the delay in preferring his claim.

The reasons assigned for condonation of delagis not a sufficient ground to condone the delay

as the ground urged itself to condone delay is'untenable, The application is filed after about 3

years 10 months and is barred by limitation and on the ground alone the present application

cannot be entertained and liable to be dismissed.

The Rule 10 of the Payment of Gratuity (Central) Rules, 1972 provides that the controlling

authority may accept, application on sufficient cause being shown by the applicant, after the

expiry of the specified period.

The Hon'ble High Court of.Andhra Pradesh in the case of Krlshna District Mllk Producers

Mutually Alded Co-op Unlon Vs. The State of Andhra Pmdesh (2016 Lab lC 755 (llyd), 2015

(191 SCf 421) observed that the provisions ofr.the Gratuity Act have been brought forth as a

social security measure for provlding the necFssary financial support and assistance to the

employee concerned. Apart from payment of wages, once the provisions of the Act become

applicable to any establishment, an additional obligation is thrust upon the employer to make

the payment of gratuity, irrespective of whether he likes the quality of services rendered by the

employee or not. The statute itself, therefore, has not recognized any outer perlod of limitation

for payment df gratuity to the employee concerned at the behest of the Conirolling Authority.

The Hon'ble Supreme Court of lndia in the case of N. Balakrlshnan Vs M. Krlshnamurthy

(1998) 7 SCC 223, wherein it has been held thatl "words "sufficient cause" should be construed

liberally-Acceptability of explanation for the delay is the sole criterion, length of.d.elay not

1972
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The Hon'ble High Court of Rajasthan in the case of Madar Unlon Sanatorium and Hospital

v. M.B. Sathe ( (f986) tltu 135 Rai, 1986 (1) WLN 2S2) inter alia observed that "the person who

is not technical and legal minded is generally entitled for the benefit of condonation of delay,

specially under beneficial legislation enacted for the welfare of the people"'

ln the case 
. 
of Vensa Biotech [td. v. Boddu Rambabu, 2005 (0 LtN 715 (AP HCI the

Hon'ble High Court of Andhra Pradesh observed 'ln view of the elaborate submissions made by

both the counsel drawing attention of this court to Section 7 of the Payment of Gratuity Act,

!972 and certain other rules in the context of the present controversy, suffice it to say that the

proviso under sub-rule (1) of Rule 10 of the Rules, itself is clear and that when Controlling

Authority had exercised the discretion in condoning the delay, I do not see any reason to

disturb such a discretibnary order while exercising jurisdiction under Article 221 of lhe

Constitution of lndia.

Further, as per the dictums of the Hon'bte Supreme court and various Hon'ble High

Courts, 'the legitimate right of the employee lor receiving gratuity should not be lightly brushed

up because of the reason that the employee prefers the application for claiming gratuity

belatedly. Being the Payment of Gratuity Act, L912, is a beneficial piece of legislation it has to

get a liberal interpretation and the intention of the statute becomes highly relevant when the

issue for rejection of a claim is pressed. The cause for the delay submitted by the Applicant

need not be examined strictly with a rigid rule of law but with a liberal view to see that the

applicant should not be barred from ha,inB right to re.eive hrs legitimatc amount of gr3fuily

which is due to him from the responsible employer.'

should doned liberal ly keeping in "ieuv ihe intenti rn behind the enaeting the Paynrent of

1972
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relevant. ln absence of anything showing malafide or deliberate delay as dilatory tactic, Court

should normally condone the delay."

The Payment of Gratuity Acl; Lg72 is a welfare legislation providing a scheme for the

payment of gratuity to employees. The Rule 10 of the Payment of Gratuity (central) Rules, 1972

provijes that the controlling authority may accept application on sufficient cause being shown

by the anplicant, after the expiry of the specified period. The delay in filing the.appllcation



Gratuity Act. The act has been enacted with a view to grant benefit to employees, a 'weakcr.

section, in industrial adjudicatory process. ln interpreting the provisions of such beneficial

legislation, therefore, liberal view should be taken. The applicant is not legal minded and did

not understand the complexity of Law. No mala fide lntention is found in filing the application

after the limitation period, As such the applicant cannot be denied the benefit of condonation

of delay. I am of the considered view that the delay whatsoever claimed to have occurred by

the applicant, can be condoned, The Authority, keeping in view the ratio lay down by Hon'ble

Apex Court and High courts, feels that delay should be condoned. Thus, in exercise of powers

conferred under sub-rule (1) of Rule 10 of the PG (Central) Rules, 1972, the reasons shown by

the Applicant for delay occurred in filing the"ipplication before this Authority is consldered

reasonable and having satisfied, hereby condone the delay in filing the Gratuity claim

application after expiry of 90 days, before the Controlling Authority, and allowed the

application.

5. The next aspect is the jurisdiction of the controlling Authority under the Payment of

Gratuity Act, 7972, ovir the instant case. The Respondent Bank stated that the Controlling

Autoiity has no jurisdiction to direct the payment of gratuity admissible under a private scheme

and or direct paymeirt of differential amount, if under private scheme there is entitlement to

higher amount of gratuity. The Controlling Authority can grant benefits arising only under the

P.G. Act.

Hon,ble Kerala High Court in the case o, State Bank of Travancore Vs. The Assistant

Labour Commlssioner (Centrat), Trivendrum and others (W.P. (C) No.33378/2007) observed

that when the Act itself recognizes the eligibility for better terms of gratuity as per the contract

between the employer and the employee, the employee should not be driven to a different

forum for claiming that better terms of gratuity, which will have the effect of the employee

being driven to separate forums for claiming gratuity as per the Payment of Gratuity Act and

also gratuity as per the conditions of service agreed between the employer and the employee'

The Hon'ble High Court of Delhi in the case of BCH Electris limlted Vs. Pradeep Mehra

(w .P. N 18), wherein it was held that the P.G. Act is a complete in itselfiliith respect

.\
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to matters rerating to the payment of gratuity and the controlring Authority appointed under
section 3 is statutoriry enjoined under section 7 (4) (b) to adjudicate any dispute qua the
amount of gratuity payabre or as to tlre acrmissibirity r-,f any claim to gratuity. when the p.G. Act
itself protects the right of an emproyee to get higher gratuity vis-i-vis the prescribed ceiring
limit and does not curb the maximum amount of gratuity payable to an employee, it is
unfathomable how the jurisdiction of the controling Authority can be curtaired to decide onry
those claims that have a pecuniary value less than the ceiling limit.

ln the case of Eastern coarfierds r-imited vs. Regionar r.abour commissioner (centrar),
calcutta (1982 ll tu 324, ].gSL (21 CU 478) the Hon'bie calcutta High court held that it will not
be proper construction in keeping with the beneficiar purpose of the regisration, that arthough
under section 4 (5) ofthe Act an emproyee may be entitred to a higher payment of gratuit% but
for enforcing such favourabre terms of service for higher gratuity, he.shourd move a different
forum and the authority under the Gratuity Act cannot entertain such craim of higher amount of
gratuity.

Again, in the case of FCr and Another vs. Assistant Labour commrssioner (centrar)
(2008) tLU 1107 car) it was herd by the Hon,bre carcurtta High court that the provisions of
section 4 (5) of the payment of Gratuity Act, L972 have protected the rights of the respondents
employees to receive better terms of gratuity under any contract with the emproyer and,
therefore, the disputes rerating to the craims of the concerned emproyees are to be decided by
theALC in terms of section 7 (4) (b) & (c) ofthe payment of cratuity Act, 1972. Accordingry, the
A[c has acted clearly within jurisdiction in entertainin3 the craimi of the emproyees concerned
and deciding the same on merits. Therefore orders of the ALc cannot be said to be without
jurisdiction under any circumstances,

Agaln, ln the case of Assam Gramin vrkash Bank and anothe, vs. The Unron of rndia and
4 others (wP. (c) No. 20S612018) the Hon'bre Gauhati High court observed that controling
Authority is defined under section 3 of the Gratuity Act and there is no corresponding definition
of controlling Authority under the 2010 Regurations, Thererore whsn an ernproyee makes a
claim to ity, it can be either under the Gratuity Act or under the 2010 Regulations which

7 .,.
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cannothoweverbedetrimentaltotheinterestoftheemployee,underwhicheverprovisiolt

gratuity is higher that may be availed by the employee' Though methodology has been

provided for quantifying gratuity under the 2010 Regulations' the machinery has not been

provided. Since it is a question of payment of gratuity' even in case of a claim under Regulation

T2,themachineryprovidedundertheGratuityActwouldcomeintoplayalongwithSection3

thereof.Therefore,itistheControllingAuthorityasdefinedunderSection3oftheGratuityAct

who would be the competent authority to quantify the amount of gratuity to be paid to an

employee under the Regulations'

tn view of the above observations, the controlling Authority appointed under Section 3 is

statutorily enjoined under section 7 (4) (b) to adjudicate any dispute including the amount of

gratuitypayableorastotheadmissibilityofanyclaimtogratuity.Theprovisionsofsection4

(5) of the Payment of Gratuity Act, 1972 have protected the rights of the employees to receive

bettertermsofgratuityunderanycontractwiththeemployerand,therefore,thedisputes

relating to the claims of the employees under the Regulations are to be decided by the

controlling Authority iri terms of Section 7 (o).(b) & (c) of the Payment of Gratuity Act' 1972'

7'ThenextaspectistheapplicabilityofPrincipteofEstoppelorWaivertothiscase.The

Respondent Bank submitted that the applicant having unequivocally and votuntarily accepted

an amount of Rs. 10 Lakhs which is the maximum amount eligible under PG Act as the amount

in terms of Regulations 46 is less than Rs. 10 takhs, towards full and final payment of gratuity,

withoutraisinganysrievance,cannotraiseanydisputethereafteratthisbelatedstate.After

submitting Form I and accepting the gratuiry amount the applicant is stopped from claiming any

furtheramount.TherewasnonecessitytoissueFormLorevenreplytoApplicant,sletteras

correctamountofgratuitywasalreadypaidtohimearlier.Theapplicantevenotherwise

cannot rely upon a decision which is subsequent to settlement of gratuity by the employer as

full and final settlement and the settlement of gratuity cannot be reopened on a ground that he

is entitled for more amount basing on a judgment rendered as it will have only a perspective

effect and the claims which were settled earlier and attained finality cannot be reopened on the

basis of any judgment. The applicant having received the amount under the PG Act is estopped

from making any further claim. ';.",1':i ; .:.,,.
;i.. ,'i.t: 
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The Applicant submitted that the Controlling / Appellate Arrthoriti('s are responsible for

proper administration of the Gratuity Act. Objection of the Respondent Bank does not hold

well in the light of the legal facts that in welfare legislation like Gratuity Ac! if an employee

comes to know about reduced/ wrong payment of the grounds not relevant / in consonance

with the Act, beneficiary can very well raise a claim notwithstanding that he had received the

amount payable to him and management is bound to pay the remaining gratuity amount'

ln the case.of Hisco Steel Private l-lmitad Vs. Controllins Authority and others (2002 (92)

FIR 511, (2002] ILU 708 Cal) the Hon'ble calcutta High court observed that if the gratuity paid

is less than the amount payable in law, even if there is a note, 'in full and final settlement', still

it cannot estop the workmen from claiming the balance amount as there cannot be an estoppel

against a statute.

ln the case of Premier Marine Products Vs. The Appellate Authority under the Payment

of Gratuity Aca, ,:g72 (w.P. No. 8359/20091 the Hon'hle Madras High court (Madurai Bench)

observed that in the matters related to payfnent of gratuity,'the principle of estoppel or waiver

cannot be appllcable. Section 14 of the Payment of Gratuity Act, L972, makes it clear that the

provisions of the said Act will have an overriding effect notwithstanding anything inconsistent

therewith contained in any other enactment or in any instrument or contract'

ln view of the above observations of the Hon'ble High Courts, though the Applicant has

received the Gratuity Amount decidecl by :.hc Rospo, dent Sank and when he accepted tlre

payment without protest, the principle of estoppel is not applicable, if the gratuity paid is less

than the amount payable in law. As such, the argument of the Respondent Bank that Principle

of Estoppel or Waiver is applicable to this case is not sustained'

8. The next aspect is the applicability of doctrine of Judicial Discipline in Quasi Judicial

Proceedings. The Respondent Bank :ubmitted that the Applicant's claim is based upon the

judgement of Appellate Authority unde, thr Pdyrnent Jf Gratuity Aci which cannot be treated

as law laid down on this aspect, and therefore, the claim basing on the said judgment is totally

misconceive is liable to be rejected. The decision, while exercising power as Quasi

,1972
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Judicial Appellate Authority, does not bind the Controlling Authority as it ls not in accordance

ln the case of Union of tndla and others vs. Kamalakshl Flnance corpomtlon ((1992) 1

scc 64& AIR 1992 sc 711) the Hon'ble Supreme court of tndia held that the principles of

Judicial Discipline require that the orders of the higher appellate authorities should be followed

unreservedly by the subordinate authorities. The mere fact that the order of the appellate

authority is not 'acceptable' to the department-in itself an objectional phrase-and is the subject

matter of an appeal can furnish no ground for not following it unless its operation has been

suspended by a competent court. The Hon'ble supreme court in the case of Jaln Exports

Private umlted and Another vs. union of lndia and others (1988 scR 13) 9s2, 198g scc (3)

579) wherein it was held that in a tier system, undoubtedly declsions of higher authorities are

binding on lower authorities and quasFjudicial tribunals are also bound by this disclpline.

Hence, the order of the Appellate Authority under the payment of Gratuity Act, 1972 and

Deputy chief Labour commissioner (central), Hyderabad, being the Jurisdic onal Appellate

Authority, i3 binding'on this Authority ana ani orders issued contrary to the orders of the
Appellate Authority amounts to violatlon of principles of law.

9' The next aspect is whether the Respondent Bank carcurated gratuity as per the
methodology and taking all the components in the calculation formula? The objections of the
Applicant are:

The Respondent Bank has not incruded the Dearness Alowance and other admissibre
components rike speciar A[owance in the last drawn wages for calculation of gratuity.

ln the calculation under the service Regurations, pay shourd be divided by 26 and
multiplied by 15 to arrive at tl.re actqal honthly wages, as done in calculation under
Payment of Gratuity Act

c. For calculation of additionar amount of gratuity beyond 30 years of service, additionar
one half of a month's pay ((30+15) = rtg days) has noi be"n trken into account,

a) As regards to point (A) above i.e. incrusion of Dearness Aflowance and speciar Afiowance

A

B

in calculation la, the
,1972
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The Respondent Bank stated that the claim of the Applicant to add DA and certain

allowances for the purpose of calculation of Gratuity based on the decisions of Labour

Authorities in Hyderabacl and Jharkhand, has no relevance in respect of gratuity payable as per

the Service Regulations as the said decisions are not based on the correct interpretation of law

and facts. Further, the said decisions are Lased on certain other regulations and as such there

is no application in the present matter. The interpretation adopted in the above decisions by

picking certain provisions from the service regulations and picking certain provisions from the

payment of Gratuity Act and different orders of Appellate Authorities ffeating an entirely new

set of provisions has no legal basis. The Respondent Bank further submitted that there is no

error or mistake in the calculation or payrnent of g"31u;1t to ihe Applicant. However, the

contention of the present Applicant is to pick the definition of 'wage'from the gratuity act and

substitute the same to OSR for the definition of'pay'therein and to calculate gratuity

accordingly. For the said contention, they are relying on section 14 of the Payment of Gratuity

Act. The contention of the applicant is not tenable and has no legal basis' The overriding effect

in a statute cannot be used for substituting only the definition clause in another subordinate

legislation. The gratuity act is to be inierpreted based on the definition clauses given in the said

Act only. The syndicate Bank (officersi &egulatiorrs, L979 was dealing with the service

conditions of officer employees of syndicate Bank. similarly osR are to be interpreted based on

the definition clauses in the said regulations respectively. lt is also relevant to note that even

the terms used in the Act and Regulations are different. ln Gratuity Aqt the terms used is

.wages,, whereas in syndicate Bank (officers) service Regulations the term used is 'pay'.

lnstead of this the contentions to calculate wage in accordance with Gratuity Act and then to

put the said amount in place of pav mentioned in thl" Regulitio;.ls and tt calculate the gratuity

accordingly it is not correct and not supported by law. As such the contentions of the above

effect of the Applicant are not correct'

.1972
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last pay drawn. But thc Dearness Ailowance and Special Allowance were kept out of the

purview for calculation of gratuity, which is illegal. while calculating the gratuity as per the

Regulations, Basic Pay, Dearness Allowance, P.Q.A., special Allowance and officiating Allowance

should be included in the calculation formula.



lnthe case of Madhyanchal Gramin Bank (supra) it was held that the amount of gratuity

payable to an officer or employee shall be one month's pay for every completedyear of service

or part thereof in excess of six months subject to a maximum of 15 month,s pay. There is a

prgviso that an officer or employee who has completed more than 30 years of servlce, he shall

be eligible by way of gratuity for an additional amount at the rate of one half of a month,s pay

for each completed year of service beyond 30 years. The second proviso states that in respect

of an officer the gratuity is payable based on the last pay drawn. The .pay' is defined under

Regulation 2 (m) which means basic pay drawn per month by the officer or employee in a pay

scale including stagnation increments and any part of the emoluments which may specifically be

classified as pay under these regulations. Admittedly, no part of the emoluments has been

specifically classified under the regulation as 'pay'. The ,emoluments, is defined under

Regulation (i) means the aggregate of salary and allowances, if any. ,salar/ 
is further defined

under Regulation 2 (o) means aggregate of pay and dearness aflowance, Thus proviso sub

regulation (3) of Regulation 72 would include dearness allowance for computation of gratuity in
resped of officers as weil. the Hon'ble supreme court upheld the above judgment in special

Leave petition Nos. 11i13-11115/2019 filed by Madhyanchal Gramin Bank.

Hon'ble High court of calcutta in the, case of chinmoy Majumder (supra) held that ,rn

light of the above, I hold that the petitioners shall be entitled to gratuity based on a calculation
that would include 'dearness allowance' in the "last pay,,. The respondents are directed to
include the dearness arrowance and recarcurate the gratuity of the petitioners and pay the
difference arising thereto to the petitioners expeditiousry and preferabry within 90 days from
date.'

Hon'ble Hieh court of Andhra pradesh in the case ofsri B.N. Nageswara Rao vs. saptagiri
Grameena Bank and another (w.ir, l,to. 21566 of 2019) directed the respondents to incrude
Dearness Allowance in the formula for Gratuity payable to the petitioner.

ln view of the observation of Hon'bre High courts and Hon,bre supreme court, r feer for
the purp lation of gratu ity, Pay defined in the Regulations includes dearness

6- 4
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allowance and the Respondent Bank while calculating the gratuity amount ought to have

included dearness allowance in the calculation formula,

As regards to special Allowance, the Respondent Bank stated that the applicant has

wrongly included Special Allowance and other Allowances which are not required to be taken

for calculating Gratuity as per settled law. The special Allowance was included in scale of pay

through the Joint Note dated 25th tvlay 2015 (toth uipartite settlement) made between the

Managements of 43 Banks as represented by lndian Banks' Association and their workmen

represented by the Bank Karmachari sena Mahasangh (BKSM) and the National Union of Bank

Employees (NUBE). The note under the item special Allowance clarifying that the special

Allowance with applicable DA thereon shall not be reckoned for superannuation benefits viz.

Pension, contribution to NPs, pF and Gratuity is applicable, as such special Allowance cannot be

part of the calculation formula. Wherever it i-c specirically applicabte li[:e pclA are considered

and being paid. since the categories of workmen employee and officer employees are different

and distinct, it was justified to have different set of provisions for calculation gratuity to each of
such category.

ln view of the above facts, I also feel that special Allowance should not be a part of
emoluments to calculate gratuity.

b) As regards to point (B) above i.e. calculation of monthly wages under the service

Regulations by dividing pay with 26 and multiplied by 15, to arrive at the actual monthly wages,

as done in the calculation under Payment of Gratuity Act, the Respondent Bank stated that it is

well settled law that while interpreting even a beneficent statute, like Payment of Gratuity Act,

either Contract has to be given effect to or the Statute. The provisions of the Act envisage for

one scheme' Section 4 (5) of the Act does not contemplate that the officer would be at liberty

to opt for better terms of the contra0t, ,,vhilc koeping t re optiori oper i in ys5pssl of a part of the

statute. while reserving his right to opt for beneficial provisions of the statute or the

agreement, he has to opt for either of them and not the best terms of the statute, as well as

those of the contract. He cannot have both, The provisions of Regulations are to be taken as a

whole and d to be examined whether the calculations of gratuity in a given idsE;based on
.1972
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such provisions are less beneficial than the gratuity calculated as per Gratuity Act, lf it"is lers

beneficial, the employee is to be paid gratuity in accordance with Gratuity Act, This is the

correct procedure to be adopted in the matter. ln view of section 4 (s) of the payment of

Gratuity Act the gratuity payable to an officer of Syndicate Bank is the amount admissible as per

the Payment of Gratuity Act, L972 ot as per the service Regulations whichever is higher. The

explanation to sub section 2 of section 4 does not have any applicabllity to the Applicant as it

can be applied only when the claim is based on the statutory provision but not under an award

or agreement with the employer. Hence, it is,denied that days of month should be taken as 26

as alieged.

The.Respondent Bank relied upon the case of Beed Distrlct Central Co-operatlve Bank

ttd. v. state of Maharashtra (2006) 8 scc 514) wherein Hon,ble Supreme court of lndia held

that when the expression 'terms' has been used, ordinarily it must mean ,all terms of the

contract'. while interpreting even a beneficient statue like .payment of Gratuity Act, we are of
the opinion that either contract has to be given effect to or the statute. The provlslons of the
Act envisage for one scheme. lt could not be segregated. sub-section (5) of sectlon 4 of the
1972 Act does not contemplate that the workman would be at liberty to opt for better terms of
the contract, while keeping the option open in respect of a pari of the statute. while reseruing

his right to opt for the beneficent provisions of the statue or the agreement, he has to opt for
either of them and not the best of the terms of the statute as well as those of the contract. He

cannot have both. rf such an interpretation is given, the spirit of the Act shall lost.

The amount of gratuity payabre under the service Regurations shafl be one month,s pay

for every completed year of service or part thereof in excess of six months on pro rata basis

subject to a maxrmum of 15 month's pay. As per the payment of Gratuity Act, for every
coinpleted year of service or part ihereof in excess of six months, the emproyer shal pay

gratuity at the rate of fifteen days' wages, hence, to arrive at 1s days wages monthry wages

should-be divided by 26 and murtipried by 15. But in the case of service Regurations, gratuity
should be paid at the rate of one month's pay. Hence last month pay to be taken directly for
calculation and pay divided by 26 and multiplying wlth 15 does not arise, ln view of the
observation of the Hon'ble Supreme Court in the above case and as per the prolisions Service

{fl
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Regulations calculation of gratuity by multiplying the pay with 15 and divided by 26 does not

arise and the Respondent Bank's opinion is agreed'

c) As regards to point (C) above i'e' calculation methodology' there is no difference or dispute

between the Applicant and Respondent Bank in calculation up to 30 years of service' The

Applicantsubmittedthatcalculationo[additional0l,oUnt.lfgrattlityl)eyond30yearsof

service, at the rate of one half of a month's pay means 45 days (30+15) should be taken into

account.TheRespondentBank'illogicallytakenhalfamonth'spayonlyforeachcompleted

year of service as against 45 days (one and half month's) pay. There is no logic in paying one

month pay for 30 years of service and 15 days pay only for each completed year of service

beyond30years'Theword.additionalamount,isusedintheregulationinthesenseofextra

intensive to retired employees who have compieted more than 30 years meritorious service by

way of One and Half month's pay per year of service was framed in the Regulation as reward to

employeeswhohadrenderedlongestservice'TheApplicantfurtherstatedthatinsimilarcases'

anumberofauthoritieshaveorderedforsimilarcalculation'TheJurisdlctionalAppellate

Authority under the Payment of Gratuity Acl' 1972 and Deputy Chief Labour Commissioner

(Central), Hyderabad vide his order in P'G'A' No' 2Ll2Ot7 dated 13-12-2017 directed the

Saptagiri Grameena Bank' chittoor' to pay gratuity at the rate of 45 days for the period beyond

30 years.

The Respondent Bank denied that there was any dispute in the matter and Gratuity was

not correctly paid as alleged' lt was also denied that there is any inconsistency in treatment of

any components for calculations as alleged' The Respondent Bank stated that the calculation of

gratuity representing 45 days wages per year of service in excess of 30 years is incorrect as the

proviso to Regulation 46 (2) provides that the officer' who completed more than 30 years of

service, is eligible for an additional amount @ one half oi a tnonth's pay for each completed

year of service beyond 30 years' one half of a month's pay can never be construed as one and

half of a month's pay' One half is totally misunderstood by the applicant and his calculation for

the period beyond 30 years of service @ one and half month's salary is liable to be reiected for

two reasons viz' only pay can be reckoned but not wages as aforementioned and per each year

of service beyond 30 years of service, officer is eligible for only $ day:.,:PFry 
?:.explained
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above but not one and harf. Regarding the contentions of the App,icant to ,harf months pbyr
and one half of a month's pay' are also untenable. Actualy, regulations state about the
additional sum equal to half month's pay in respect of each completed year of service in the
Bank in excess of 30 years. Further, in any event, there is no difference in meaning between
'half' and 'one half" Both the said terms means 50 per cent of something or one of two equar
parts of which anything may be considered as both as equar. onry possibre distinction is that
'half wilr be used with anything whereas 'one-harf, wifl be normary used with numeric values.
'One half' does not mean one and half as claimed by the Applicant.

whereas, Regulation 46 (2) mentioned in two parts as mentioned berow:
a6 (2) The amount of gratuity payable to an officer shall .be one month,s pay for every
completed year of service, subject to a maximum of 15 month,s pay,

provided that where an officer has compreted more than 30 years of service, he sha, be
eligibre by way of gratuity for an additionar amount at the rate of one harf of a month,s
pay for each completed year of service beyond 30 years.

whereas the Respondent Bank interpreting the Engrish version by isorating bothparagraphs and paid onry harf a month's pay for every compreted year of service beyond 30years' The second paragraph is continuation of first plaragraph which means to honour theextra services of the emproyees. rt was clearry mentioned additionar amount at the rate of harfof a month's pay. Here additionar means in addition to what was arready decrared. Therefore,
one month's pay which was decrared in para one i.e. 30 days pay plus additionar one harf of amonth's pay i.e. 15 days pay which implies to 30 + 15 = 45 days pay for every completed yearsof service beyond 30 years. Therefore, r feer that one harf of the month,s pay has to be paid asgratuity beyond 30 years of service which is additionar amount. one harf additionar means onemonth's pay plus half a month,s pay per year (30 + 15 = 45 days).

ln the case of Chhattisgarh Rajya Gramin Bank Vs, Meghraj pathak and otheru (W'p. (L)No. 55/2020) Hon,bte High Court of Chhattisgarh upheld the orders of the Controlling Authorityand Appellate Authority, wherein calculation of gratuity for 30 + 15 days per year for servicebeyo rswas allowed, stating that it is settled position of taw ttrat uriieinrticle 226 of
.\
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below:
ln view of the above observations, I therefore, calculate of gratuity for the Applicant is as

Period of service ofthe Applicant: 33 years 6 months and 12 days,
Pay means Basic Pay + Stagnation lncrement + personal eualification pay (pep) + Fixed personal
Pay + Dearness Allowance which comes to Rs. 5g439.39

Calculation of cratuit a5 r Service atlons:
ars of service limited to 15 months pay) :U to 30

The gratuity amount payable to the Appiicant as per service Regulations is Rs. 11g3397.64

which is on the higher side. The Respondent Bank has already paid Rs. 10 Lakhs to the

Applicant. The balance amount due is Rs. 1,83,397.64,

10. The next aspect mentioned in a (fl is whether the Applicant is entitled for interest on

grdtuity for the delayed period or not. The Respondent Bank stated that the applicant is not

entitled for any interest on the delayed payment of gratuity amount as the same was settled

and paid on the date of his superannuation only as per his eligibility.

Under Section 7 (3A) of the Payment of riratuitr Act, if the am,runt r.rf g,ratuity is not paid

by the employer within 30 days from the date it becomes payable, to the person to whom the

gratu the employer shall pay from the date on which the gratuity becomes

.L7
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B nd 30 years 3 rs
58439.39X15 = Rs. 876590.85

58439.39X1.5X3 = Rs. 262977.25
Pro rata additional amount of gratuity for fraction of
a ear i.e. 6 months or more (6 months

58439.39X6/12X1.5 = Rs. 43829.54

Total Gratu ble as er Service lations: Rs,1183397,64

.<r
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the constitution of rndia, while hearing a matter arising out of a Labour court, Tribunal and

Quasi Judicial Authority, the High court does not sit as an apnefiate authority. rt is onry the
power of superintendence over those courts, Tribunals and Authorities. since the dispute

involved in the present case has already been thrashed out before the controlling Authority
who has elaborately discussed the contentions put forth on either side and based on the
material produced before the controlling Authority, has given an order which has also been

affirmed by the Appellate Authority under the Act, the scope of judicial interference gets

reduced substr:ntially except on the ground of an error of jurisdiction or excess of jurisdiction

which in this case is not a ground oi challer ige.
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payabletothedateonwhichitispaid.Providedthatnosuchinterestshallbepayableirthc.

delay in payment is due to the fault of the employee and the employer has obtained permission

inwritingfromthecontrollingauthorityforthedetayedpaymentonthisground.

The Hon'ble Supreme Court in the case of H' Gangahanume Gowda Vs' Karnataka Agro

lndustriesCorporationLimited(tU-2003'1'1119'AlR2003SC1526'(2003)3SCC40)hadthe

occasion to consider the provision of Section 3-A of the P'G'Act' 1972' The Hon'ble Court

observedthatpaymentofgratuitywithorwithoutinterest'asthecasemaybe'doesnotliein

the domain of discretion, but it is a statutory compulsion. specific benefits expressly given in a

social beneficial legislation can,t be ordinarily rlenied, Employees on retirement have valuable

rights to get gratuity and any culpable delay in payment of gratuity must be paid with the

penaltY of Payment of interest'

,",1.
,i; ln view of the above facts and placing reliance on the judgment of the Hon'ble supreme

Court,astheRespondentBankfailedtopaythegratuityamounttotheApplicantwithinthe

specifiedtimelimit,lfdelthattheApplicantiseligibleforinterestfordelayedpaymentof

gratuity.

DECISION

l, therefore, come to the conclusion that the Respondent Bank (read Notification No'

G.s.R. 155 (E) dated 4-3-2020) is due to make pavment of gratuity amounting to Rs' L'87'397 '64

(RupeesonetakhEightyTh]eeThousandThreeHundredNinetysevenandsixtyFourPaise)

along with simple interest @ 10% per annum w'e'f' 01'02'2015 to till the actual date of

payment of gratuity to the Applicant Sri Srikonda Siva Prasad Rao' Retired Manager under the

Respondent Bank within 30 days'

GIVEN UNDER MY HAND AND SEAI, THIS 27th dAY of January,.2921
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(PUNU BAPUJI)

LABOUR COMMISSIONER (CENTRAL) &

CONTROLLING AUTHORITY UN DER

THE PAYMENT OF GRATUITY ACT, $72,
VUAYAWADA
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